have been unnecessary for Egnor to reach through^
obtain the'inspector's hammer as Sparks^ had preva
fied (Tr. 220). Therefore, Sparks stated that th
not have gona through the hole at all or he woulc
able to see Egnor reach through the hole to get i

The unconvincing nature of Sparks' testimony
reason for me to reject it for lack of credibilit
testimony was rebutted by Egnor who stated that n
in the No. 4 entry when he went thereto assist t
in making his measurement. Egnor additionally at
would have been necessary for him to have flagged
so that he could proceed by him to the face of th
259-260). Sparks stated that he did not see Egno
him while he was operating the scoop because he h
back and forth in the entry (Tr. 228). I find th
statement that he would have remembered flagging
scoop's operator, if anyone had been operating a
more convincing and more credible than Sparks' st,
he was in the No. 4 entry and observed Egnor read
the hole to obtain an unknown object.

I believe that the discussion above shows be;
that the inspector correctly concluded that the oj
continuous-mining machine proceeded inby permanenl
when he mined the second cut on the right side of
on September 15, J,?82. Having reexamined all of 1
in light of Westmoreland's motion for reconsidera-t
elude that my bench decision correctly found that ?
of section 75.200 occurred as alleged in Order No.
dated September 16, 1982.

Westmoreland's motion for reconsideration use
that the violation was associated with a low degre
gence for the purpose of arguing that a penalty of
excessive in circumstances where management is fou
made a sincere and concerted effort to teach its m
mining practices. Westmoreland claims that no wit
to suggest anything that Westmoreland could have d
the instant violation. If there is any part of my
sion which is incorrect, it is my conclusion that
the penalty should be assessed under the criterion
gence. I shall hereinafter explain in detail why
assess any portion of the penalty under negligence

There is evidence in the record to support a |:
greater degree of negligence than I found in my be)
if I had thought it would be fair to Westmoreland '
such evidence. Inspector Baisden, for example,

2008was carrying a hammer when he
